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In-sure 
 

This month's roundup of developments 
affecting the insurance industry includes 
the proposals to modernise the 
governance arrangement for Lloyd’s and 
the Discrimination Law Review.  

 

In this issue: 

Market round up 

 - Pensions Savings Scheme 

 - Britain's Life Industry 
 - AIRMIC Conference 2007 
 - Payment Protection Insurance 

 - Insurers on Ombudsman Ruling 

General Legal Issues 

 - Discrimination Law Review 

 - New Contract Certainty Code of Practice 
 - Implementation guide to the new Market Reform  
   Contract 

Regulatory Developments 

 - London Insurance Market Reform  

 - Deregulating Freight Forwarding Insurance 
 - New Insurance Conduct of Business 
 - FSA to regulate all Travel Insurance  

 - Reforming Conduct of Business Regulation 
 - Speech on the new Financial Promotions Regime 
 - FSA Annual Report 

 - Financial Services Consumer Panel Annual Report for  
   2006/07 
 - CESR advice on GAAP re third countries 

Corporate News 

 - Taxation 
 - AIC guide on Corporate Governance 

 - Council adopts Directive on Shareholders' rights 

Case Summaries 

 - AXA Insurance UK Plc v Norwich Union Insurance   
    Ltd (2007)  
 - Ben Byrne v (1) Motor Insurers Bureau (2) Secretary   

   of State for Transport (2007) 

Market round up  

Pensions Savings Scheme 

The battle over how much people should be allowed to 
put into the pensions savings scheme that the 
Government plans to launch in 2012 has been won by 

insurers. John Hutton, the Pensions Secretary, is 
expected to announce a cap of £3,600 a year in 
contributions at 2005 prices, rising in line with earnings. 

It is higher than the figure suggested by the Association 
of British Insurers but significantly lower than that 
originally outlined by the government and demanded by 

Consumers’ Association, the Trades Union Congress 
and the EEF manufacturers’ organisation. (Financial 
Times, 14 June 2007). - Back �  

Britain's Life Industry 

The prudential business model, which since the demise 
of the direct sales force has relied largely on paying 

intermediaries hefty sums for selling their policies, is 
under attack from regulators. The Financial Services 
Authority (FSA) is expected to put forward proposals that 

could move the industry away from this practice. Over 
the past 20 years it has been continental European 
countries that have generated national insurance 

champions. The life assurers' predicament lies in the 
demise of so called with profit policies. Also, confidence 
in the life assurance industry has been shaken by a 

series of misselling scandals. Developments in the UK 
and Australian markets have also spawned systems that 
enable savers to invest for the long term or save for a 

pension without using a life office. One way life assurers 
have competed in the UK is to pay intermediaries high, 
upfront commissions for selling their products. But this 

practice is under attack from regulators, who are 
concerned that it is eating into life assurers' capital 
bases and could harm customers. The FSA proposal 

could result in the industry moving away from upfront 
commissions, leading to further turmoil. (Source: 
Financial Times, 25 June 2007) - Back �  
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AIRMIC Conference 2007 

Among the issues at the Association of Insurance and 
Risk Managers' (AIRMIC) 2007 Conference was the 
creation of an index highlighting the key performance 

indicators of insurers when it comes to paying claims, 
including the possibility of a "willingness-to–pay" index 
by which insurers could be monitored, reports Insurance 

Day. Following the revelation made by the Lloyd's 
Market Association chief executive, David Gittings, that 
only one person under the age of 30 with an accredited 

qualification in claims handling was working in the 
market, the creation of such an index would further 
increase pressure on insurers to prioritise claims 

management, says Geoff Taylor, chairman of AIRMIC. 
Taylor also revealed plans for forthcoming research 
about enterprise risk management, which "might bring 

clarity to an overused concept". AIRMIC hopes to report 
the research findings in early 2008. (Source. Insurance 
Day, 6 June 2007, p1.) - Back �  

Payment Protection Insurance 

The Council of Mortgage Lenders (CML) published on its 
website a general guide to payment protection insurance 

(PPI). The guide also sets out the questions potential 
customers should ask when they are thinking about 
buying a policy. It has been jointly produced by the CML, 

the Association of British Insurers, the British Bankers 
Association, the Finance and Leasing Association and 
Protect - Association of Creditors Insurers. Please click 

here for a copy of the guide. - Back �  

Insurers on Ombudsman ruling 

According to the Claims Standard Council, Insurers are 

not concerned over the upholding of a £100,000 cap on 
compensation claims. The judgment from the High Court 
ruled that the Ombudsman will no longer have the power 

to force companies to pay compensation that exceeds 
the monetary limit, as specified in the Financial Services 
and Markets Act 2000. Insurers have dismissed the 

significance of the ruling arguing that 90 per cent of the 
complaints that are brought before the Ombudsman 
were found in favour of the insurer and the remaining 

complaints were settled far below the £100,000 cap. 
(Source: Claims Standard Council). - Back �  

 

 

General Legal Issues 

New Contract Certainty Code of Practice 

The Contract Certainty Steering Committee published a 

new contract certainty code of practice for the entire 
insurance industry. It is the latest phase of the UK's drive 
to embed contract certainty into the day-to-day 

processes of its insurance industry. The code brings 
together all contract certainty guidance issued over the 
last two years and is the first ever from a UK market 

body to cover both the subscription and non-subscription 
insurance markets. The aim of the new contract certainty 
code of practice is to ensure that policies continue to be 

fully agreed prior to coverage becoming active.  

The code has been endorsed by all leading UK 
insurance bodies including: the Association of British 

Insurers; the British Insurance Brokers’ Association; 
Lloyd’s, the Lloyd’s Market Association; the London 
Market Insurance Brokers’ Committee; the Market 

Reform Group; the International Underwriting 
Association; and the Association of Insurance and Risk 
Managers. The FSA is currently considering whether it 

will give formal recognition to the code. Please click here 
for a copy of the Code. - Back �  

Implementation Guide to the new Market Reform 

Contract 

The Market Reform Group published an implementation 
guide to the new Market Reform Contract (MRC). The 

MRC replaces the Market Reform Slip which has been in 
use since June 2006 and should be used for risks placed 
in the London Market. The new version incorporates the 

changes to contract checking and documentation that 
take effect from 1 July 2007. As a result of these 
changes, the placing document will often form the final 

contract documentation. The MRC may be used 
immediately but it will not become the mandatory 
standard for London Market placements until 1 

November 2007. A MRC data dictionary has also been 
published which provides more detail on the data to be 
included in the MRC. Please click here for a copy of the 

implementation guide and for a copy of the data 
dictionary. - Back �  

Discrimination Law Review 

A Discrimination Law Review (DLR) led by the Women 
and Equality Unit in the Department for Communities 
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and Local Government suggests that it is necessary to 

allow different treatment on grounds of age in insurance, 
in accordance with of the provisions that currently apply 
in sex and disability discrimination law, provided this 

treatment is reasonable and based on actuarial or other 
data or information from a source on which it is 
reasonable to rely. 

The DLR proposes to amend the insurance provision in 
the Sex Discrimination Act in order to meet requirements 
in the EU Gender Directive, one of which is that data 

relevant to establishing the case for differential treatment 
by gender must be published and regularly updated. 
Please click here for a copy of the Law Review. - Back �  

 

Regulatory Developments 

London Insurance Market Reform 

The Treasury has been working closely with the FSA 
and the wholesale general insurance market to identify 
market led reform and modernisation that can enable the 

industry to remain competitive in a global market.  

As part of this wider work on reforms of the London 
insurance market, Lloyd’s of London has been working 

with the Treasury to identify areas where its corporate 
governance arrangements are out of step with modern 
practices. Following these discussions, the Economic 

Secretary to the Treasury (Ed Balls) has confirmed the 
development of legislative proposals to modernise the 
governance arrangement for Lloyd’s. These proposals 

will take the form of a Legislative Reform Order to 
amend the Lloyd’s Act 1982. The aim of the proposals 
will be to update the governance arrangements of the 

market to reduce costs and unnecessary bureaucracy. 
The Treasury will have extensive consultation with 
interested parties and intends to publish proposals in the 

New Year. (Source: House of Parliament, 21 June 2007: 
Column 106WS) - Back �  

Deregulating freight forwarding insurance 

HM Treasury published a document summarising the 
responses to its consultation on removing the insurance 
activities of freight forwarders from the scope of FSA 

regulation.  

The document concludes that there is a low risk of 

consumer detriment associated with the insurance 
activities of freight forwarders. However, the 
Government wants to ensure that freight forwarders and 

storage firms maintain high standards during the course 
of their insurance activities. HM Treasury will therefore 
use a two-stage approach and will only make the 

changes to exempt the retail insurance activities of 
freight forwarding and storage firms once these sectors 
have introduced and promoted an industry code of 

practice that ensures high standards and promotes 
transparency in connection with the insurance contract, 
as well as putting in place an appropriate independent 

complaints mechanism. Please click here for a copy of 
the document. - Back �  

New Insurance Conduct of Business 

The FSA published a consultation paper entitled 
'Insurance selling and administration - proposed 
amendments to the Insurance: Conduct of Business 

Sourcebook'.  

The FSA proposes to radically reform the rules firms 
need to follow in carrying out general insurance business 

with their customers.  

The changes are of three main types: 

�� removing detailed rules - where our research 

and analysis have shown there is no specific market 
failure sufficient to warrant detailed rules - and their 
replacement by high-level standards. This affects 

mainly ‘other’ products (sales to both retail and 
commercial customers); 

�� additional requirements for the protection 

group, where we consider that our current rules do 
not address certain market failures we have 
identified; and 

�� simplification and a move to principles-based 
regulation where appropriate and to the extent 
permitted by directives, for sales to both retail and 

commercial customers of all non-investment 
insurance products.  

The period for consultation responses closes on 28 

September 2007. (Source: FSA press release). Please 
click here for a copy of the Consultation Paper. - Back �  
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Ed Balls announces FSA to regulate all travel insurance  

Following a travel insurance review and a call for 
evidence last year, the Economic Secretary to the 
Treasury, Ed Balls, has announced that the Government 

intends to give the FSA the responsibility for regulating 
the selling of travel insurance which is sold together with 
a holiday. Ed Balls pointed out that "consumers have a 

'knowledge gap' when buying travel insurance, as they 
often do not understand what they are buying or what it 
covers". The decision means that consumers of travel 

insurance sold along with a holiday will be protected by a 
core baseline of statutory protection provided by FSA 
regulation and they will also have access to the Financial 

Ombudsman Service. Please click here for a copy of the 
press release. - Back �  

Reforming Conduct of Business Regulation 

The FSA published Policy Statement 07/6, 'Reforming 
Conduct of Business Regulation'. This is the latest step 
of the FSA's plan to replace the existing Conduct of 

Business sourcebook with the new Conduct of Business 
sourcebook (NEWCOB) by 1 November 2007. The 
scope of NEWCOB will be broadly the same as COB. Its 

structure and content will therefore be relevant to all 
firms that are currently subject to COB. Consequently, it 
is also relevant for firms which carry on long term 

insurance business in relation to life policies. Please 
click here for a copy of the Policy Statement. - Back �  

Speech on the New Financial Promotions Regime 

Nausicaa Delfas, Head of TCF Strategy, Financial 
Promotions and Unfair Terms gave a speech at the FSA 
Financial Promotions Conference, London, on the new 

financial promotions regime for investment products and 
the FSA's move to more principles based regulation. Ms 
Delfas emphasised that compliance with financial 

promotions rules is no longer about complying just with 
the letter of the rule. "The move to more principles-
based regulation means that firms will have to stand 

back and look at what their promotions convey as a 
whole." She concluded that " […] if the promotion does 
not truly reflect the nature of the product and raises 

expectations that are unlikely to be met, then it is 
unlikely to be fair, clear and not misleading." Please click 
here for a copy of the speech. - Back �  

 

FSA Annual Report 

The FSA published its Annual Report for the year 
2006/07. The report details how the FSA has delivered 
outcomes for both firms and consumers throughout the 

year under the three headings which cover all of the 
FSA's work. These are: 

�� to promote efficient, orderly and fair financial 

markets, both wholesale and retail;  

�� to help the retail consumer for financial services 
achieve a fair deal; and  

�� to improve its business capability and 
effectiveness, so as to make the FSA easier to do 
business with.  

The report, suggests the body has underspent its 
2006/07 budget of £274.1 million. The report also shows 
the FSA continued its strategy of less rule-based 

regulation, reducing the FSA Handbook by 10% to 8,800 
pages. (Financial Times, 22 June 2007, p18). Please 
click here for a copy of the report. - Back �  

Financial Services Consumer Panel Annual Report for 
2006/07 

The Financial Services Consumer Panel (FSCP) 

published its annual report 2006/2007. This report is a 
record of the work of the FSCP over the period April 
2006 to March 2007. In particular, it looks at the key 

issues of debate between the FSPC and the FSA from a 
consumer point of view.  

The report rates the FSA as weak in its attitude to the 

increasing amount of industry guidance on FSA 
principles, claiming important consumer input may be 
lost. 

On the other hand, the FSCP rated the FSA as very 
strong on its work on financial capability and in 
improving its work on consumer communications. It also 

said it was strong on dealing with problems in payment 
protection insurance, mortgage exit administration fees, 
and client money in general insurance; and has also 

stood up strongly for the protection of UK consumers in 
the transposition of MiFID (Markets in Financial 
Instruments Directive), from European Directive to UK 

implementation. (Source: Financial Services Consumer 
Panel). Please click here for a copy of the report.            
- Back �  
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CESR advice on GAAP re third countries 

The Committee of European Securities Regulators 
(CESR) published its advice to the European 
Commission “CESR’s advice on a mechanism for 

determining the equivalence of the generally accepted 
accounting principles of third countries” (Ref. CESR/07-
289). In accordance with the mandate of the European 

Commission, CESR provides in this advice a mechanism 
for determining equivalence of the generally accepted 
accounting principles of third countries to International 

financial reporting Standards, as adopted in the EU. 
Please click here for a copy of the advice. - Back �  

 

Corporate News 

Taxation 

New Regulations, in force as of 1 July 2007, amend 

section 220 of the Finance Act 1994 (c. 9) which contain 
provisions for determining which profits or losses are 
treated as arising to a corporate member of Lloyd's from 

its membership of an underwriting syndicate. Please 
click here for a copy of the Explanatory Memorandum 
and click here for a copy of the Regulations. - Back �  

AIC Guide on Corporate Governance 

The Association of Investment Companies (AIC) 
published a comprehensive guide on corporate 

governance. It brings together the relevant requirements 
and recommendations from the Combined Code on 
Corporate Governance (“Combined Code ”), the AIC 

Code of Corporate Governance (“AIC Code ”) and the 
Listing Rules.  

The guide lists each Combined Code requirement in turn 

and describes its relevance and applicability to 
investment companies. It explains how the AIC Code 
translates each Combined Code requirement into 

principles and recommendations suitable to the 
industry’s unique structure. It highlights specific 
corporate governance requirements contained in the 

Listing Rules which are relevant to Member companies, 
and it explains the disclosure requirements for corporate 
governance statements. Please click here for a copy of 

the guide. - Back �  

European Council adopts Directive on the Exercise of 

Shareholder's Rights 

Following agreement at first reading by the European 
Council and the European Parliament in February 2007, 

the Council now formally adopted the Directive on the 
exercise of shareholders' rights in listed companies. EEA 
member states have two years to implement the 

Directive in their national laws. 

The Directive establishes minimum requirements in 
relation to the exercise of certain shareholder rights 

attaching to voting shares in relation to general meetings 
of companies which have their registered office in a 
Member State and whose shares are admitted to trading 

on a regulated market situated or operating within a 
Member State. The Directive abolishes certain 
impediments to the effective exercise of voting rights 

such as disclosure requirements and limitations on the 
number of persons whom a shareholder may appoint as 
proxy holders. 

The key features of the Directive are: 

�� Minimum notice period of 21 days for most 
General Meetings (GM), which can be reduced to 14 

days where shareholders can vote by electronic 
means and the general meeting agrees to the 
shortened convocation period;  

�� Internet publication of the convocation and of 
the documents to be submitted to the GM at least 21 
days before the GM;  

�� Abolition of share blocking and introduction of a 
record date in all Member States which may not be 
more than 30 days before the GM;  

�� Abolition of obstacles on electronic participation 
to the GM, including electronic voting;  

�� Right to ask questions and obligation on the 

part of the company to answer questions;  

�� Abolition of existing constraints on the eligibility 
of people to act as proxy holder and of excessive 

formal requirements for the appointment of the proxy 
holder;  
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Disclosure of the voting results on the company's 

internet site. 

Please click here for a copy of the provisional Text of the 
Directive. (Source: European Union Press Release) - 

Back �  

 

Case Summaries 

AXA INSURANCE UK PLC v NORWICH UNION 
INSURANCE LTD (2007) 

A workman working in an elevated bucket affixed to the 

bed of a stationary lorry was not a person "carried in or 
upon a vehicle" within the meaning of the Road Traffic 
Act 1988 s.145(4A), the word "carried" connoting that 

the person was being transported or moved from one 

place to another. QBD (Comm) (Andrew Smith J) 

14/5/2007 - Back �  

BEN BYRNE (A CHILD BY HIS LITIGATION FRIEND, 
JULIE BYRNE) v (1) MOTOR INSURERS BUREAU (2) 

SECRETARY OF STATE FOR TRANSPORT (2007) 

On the true construction of Directive 84/5 and by virtue 
of the Community principle of equivalence, the MIB 

procedure relied upon by the United Kingdom as 
implementing the Directive should be subject to a 
limitation period no less favourable than that which 

applied to the commencement of proceedings by minors 
for personal injury in tort against a traced driver under 
the Limitation Act 1980 s.28. QBD (Flaux J) 5/6/2007 - 

Back �  
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