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Changing personal injury landscape likely
to affect reinsurers

The past few months have seen some significant developments
regarding insurers liability for personal injury payments, and
how those payments are to be calculated. These changes are
likely to affect both liability insurers and their reinsurers.

On 23 November 2006, the decision in Thomp-
stone v Tameside and Glossop Acute Services
NHS Trust was the first to consider in detail the
question of indexation for periodical payments
and modification of section 2(8) of the Damages
Act 1996. The Judge found in favour of the
claimant who had asked for periodical payments
to be linked to the Annual Survey of Hours and
Earnings: Occupational Earnings for Care
Assistants and Home Carers Index ("ASHE”
6115) rather than the Retail Price Index (“RPI”).

On 14 February 2007 Judge Inglis in the
Nottingham High Court dismissed the claimants
case in the seven test cases for industrial deaf-
ness brought against Pretty Polly, Coats Viyella
and Courtaulds. Proceedings were brought by
former employees against the companies to
establish if they were responsible for damage
caused to the employees hearing at noise
levels of below 90 decibels. The law currently
states that where employees were employed
before 1990, employers are only liable for

deafness caused by noise exposure above
90 dB. The decision reinforces that position.

February 2007 saw the implementation of new
regulations under the Health and Social Care
(Community Health and Standards) Act 2003
allowing the NHS to recover the costs of
medical treatment from insurers in all cases
where compensation is paid for a personal
injury (as opposed to previously where the
scheme was limited to road traffic injuries).

February also saw the Courts consider two
cases regarding care costs. On 8 February
2007, the Court of Appeal held in Crofton v
The NHS Litigation Authority that insurers could
deduct £1.2 million from the claimant's damages
in respect of care payments that the claimant
had received from their local authority. Then, on
23 February 2007, in Massey v Tameside and
Glossop NHS Trust the High Court ordered that
where a mother had received a carers allowance
in respect of the past care of her son, then




Changing personal injury landscape continued

such allowance should be deducted from the
damages to be paid by the defendant in respect of
that past care so as to avoid a double recovery.

In March 2007, in Hindson v The Thermal Insulating
Company Ltd the High Court found itself in the some-
what unusual position of increasing the amount of
damages payable to a man with pleural plaques,
even though the Court of Appeal had ruled in
February 2006 in the test case of Rothwell v The
Chemical and Insulating Company that it was not

a condition for which damages should be awarded.
Judgment on liability had already been made in favour
of Mr Hindson, so only quantum was in issue. The
Court increased the award from £7,000 to £26,000.

Also in March 2007, new Ogden tables are expected
to be published which are likely to see an increase
in the multipliers used in fatal accident claims and
for future loss of earnings.

So what does all of this mean for liability insurers
and their reinsurers?

Well, on the positive side the dismissal of the
industrial deafness test cases will come as a major
relief to insurers, although it is understood that the
claimants may apply for leave to appeal. If they do
not, or they are unsuccessful, then the decision
could save insurers hundreds of millions of pounds.
It is understood that there were around 700 similar
cases waiting in the wings.

The cases of Crofton and Massey will also
undoubtedly save liability insurers millions of
pounds a year in damages in respect of local
authority care costs.

However, the combined effects of the Thompstone
case, the new Ogden tables and the NHS clawback
will undoubtedly be to substantially increase the
size of claims faced by liability insurers and
subsequently their reinsurers.

Some reports suggest that NHS clawback will
increase insurers costs by approximately £150
million per year.

As for the effect of the decision in Thompstone, if
provision for the cost of care is now to be indexed
at rates in excess of increases in the RPI then this
will have a significant effect on the present value
of periodical payment awards and is likely to
greatly effect not only liability insurers but also
their excess-of-loss reinsurers. Unless reversed
on appeal, insurers and reinsurers are likely to
see an increase in claims for periodical payments,
to be inflated annually by some factor in excess
of the RPI which will quickly get in to reinsurance
layers. The complexity and administration costs
associated with such claims may also rise.

The Hindson decision may also be worrying one
for insurers given that it materially increased the
amount of compensation for a sufferer of pleural
plaqgues. The House of Lords is set to hear the
appeal in June 2007 in Rothwell as to whether
damages for pleural plaques should be awarded.
If insurers win, then Mr Hindson will probably

be the last man to be awarded damages for the
condition but if they lose, then his case may well
increase the size of the average award for pleural
plaques.
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Reinsurers avoid liability for bank fraud

In Dornoch Ltd v The Mauritius Union Assurance
Co Ltd (6 February 2007) the Commercial Court
had to decide on two key coverage issues arising
from a series of fraudulent activities perpetrated
by one of the original assured’s employees over a
period of 11 years.

The second defendant, a Mauritian Bank, had in
place an insurance programme underwritten by
the first defendant consisting of three elements —
infidelity of employees, premises and transit.
Reinsurance was obtained in London with the
claimants, four of whom were English companies
representing Lloyd’s syndicates and the fifth a
German company.

The claim submitted by the Bank was made under
the premises element of the policy, rather than the
infidelity of employees cover and an equivalent

claim was submitted to the claimant reinsurers. The

reinsurers sought a declaration of non-liability in
England on the basis that (1) the nature of the
losses did not bring the claim within the physical
loss or damage cover provided, (2) they were not
discovered within the 72 hour discoverability period
and (3) that each unauthorised transaction did not
breach the deductible under the contract.

The reinsurers succeeded on each ground of their
application. Mr Justice Steel decided that the loss
fell outside the scope of the cover provided. In
addition, each act of the employee represented a
separate act and an individual loss. Any claim
would therefore be removed by the application of
the deductible. Finally, it was decided that the Bank
had breached the 72 hour discoverability provision
in relation to many of the losses. Reinsurers
therefore had no liability under the policy.
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