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UK - Recent Cases 

LIABILITY INSURANCE: DROP-
DOWN CLAUSES 

The claimant sought a declaration 
that it was entitled to its legal fees 
on a global products liability policy in 
excess of the limit granted by the 
local policy and an indemnity in 
respect of its potential liability in 
damages, on the basis of a drop-
down clause.  It was agreed that 
under the master policy, the 
claimant would have no claim and 
that the insurer was not bound to 
defend.  The insurer argued that the 
clause did not operate as an excess 
of loss cover on the local policy and 
certainly not in the case of a claim 
not recoverable under the master 
policy. 

The court found for the insurer.  The 
master policy did provide cover 
where its terms were broader than 
the local policy, but it did not 
address the converse situation.  
From this, it could be inferred that it 
would not respond.  The language 
of the drop-down clause did not 
support the analysis that it provided 
excess cover for claims exhausting 
local limits.  Further the clause was 
designed to provide drop-down in 
claims subsequent to that or those 
exhausting the local policy.  Finally, 
the claim was excluded from the 
ambit of local cover. 

Flexsys America LP v XL 
Insurance Company Limited 
Commercial Court, Queen's 
Bench Division 
Tomlinson J 
20 May 2009 
 

AVOIDANCE OF ENDORSEMENT 
LIFTING RISK IMPROVEMENT 
REQUIREMENTS 

The claimant claimed losses arising 
from a theft at its warehouse.  
Insurers denied the claim on various 
grounds including misrepresentation 
in relation to a mid-term 
endorsement removing an exclusion 
for thefts of unsecured goods 
outside of hours.  Insurers were 
successful in this argument.  A 
statement made by the insured in 
relation to the removal of the 
endorsement amounted to a 
material misrepresentation.  This 
was that additional risk improvement 
requirements imposed had been 
complied with.  It had not disclosed 
that there were no additional motion 
detectors installed where the goods 
had been taken from and that 
guardwire did not extend around all 
walls of that area.  The variation 
could be rescinded and the 
exclusion remained in place at the 
time of the theft. 

AC Ward and Son Limited v Catlin 
(five) Limited and others 
Commercial Court, Queen's 
Bench Division 
Flaux J 
3 December 2009 
 

COSTS - A WINNING LITIGANT 
CAN BE DEPRIVED ON 
GROUNDS OF MISCONDUCT 

Insurers defended claims thought to 
be part of a wider scheme of 
fraudulent claims made against 
them.  Insurers alleged the appellant 
had provided knowing assistance to 
a claimant.  The judge found that 
she had done so, but insurers failed 
to prove their case in full against 
her.  The appellant applied for her 
costs (having made a successful 
Part 36 offer), but was only awarded 
one third on the grounds of her 
conduct at trial (and because she 
had assisted a fraudulent claimant).  
The appeal was rejected - the judge 
was entitled to deprive the appellant 
of some of her costs.  He was also 
right not to place much weight on 
the offer as it was tactical and did 
not accept liability.  Each case turns 
on its facts. 

Sulaman v AXA Insurance Plc 
Court of Appeal, Civil Division 
Sedley LJ, Longmore LJ, Aikens 
LJ 
11 December 2009 
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CONDITIONS NO MORE SEVERE 
THAN REASONABLY EXPECTED 
CAN CAUSE AN INSURED LOSS 

The appellant insureds owned an oil 
rig (covered by an all risks policy) 
that was carried on a barge round 
the Cape of Good Hope.  Fatigue 
cracking, caused by the repeated 
bending of the legs, caused the legs 
to be lost.  The first instance judge 
found that, as the waves were no 
greater than was "reasonably to be 
expected" round the Cape of Good 
Hope, the loss was not due to the 
perils of the sea, and was due to 
inherent vice and thus excluded 
from the policy.  The insureds' 
appeal was allowed: metal fatigue 
was not the sole cause of loss of the 
legs.  A wave, not bound to occur on 
any normal voyage round the Cape 
of Good Hope, caused the loss.  
This was not certain to happen and 
was a risk against which the 
appellants insured. 

Global Process Systems Inc v 
Syarikat Takaful Malaysia Berhad 
Court of Appeal, Civil Division 
Waller LJ, Carnwarth LJ, Patten 
LJ 
17 December 2009 
 

PLEURAL PLAQUES JUDICIAL 
REVIEW - JUDGMENT  

Following the application by a 
number of insurers for judicial 
review of the Damages (Asbestos-
related Conditions) (Scotland) Act 
2009, the Scottish Court of Session 
has ruled to maintain the legislation 
and allow people with pleural 
plaques to be compensated 
thereunder. The insurers have 
lodged an appeal against this 
decision which is due to be heard in 
July 2010. 

AXA General Insurance Limited 
and others  
The petition for Judicial Review of 
the Damages (Asbestos-related 
Conditions) (Scotland) Act 2009  
Outer House, Court of Session, 
Scotland 
Opinion of Lord Emslie 
8 January 2010 

FRAUD - IMPUTING KNOWLEDGE 
TO A FIRM 

The claimant sought an indemnity 
under the professional indemnity 
policy of another firm of solicitors.  
An action was brought under the 
Third Parties (Rights against 
Insurers) Act 1930.  Insurers relied 
upon an exclusion for fraud or 
dishonesty - the fraud or dishonesty 
would only be imputed to a body 
corporate or firm if committed or 
condoned by, in the case of a 
partnership, all members of the 
partnership.  The firm had two 
partners.  It was established that 
one partner had acted fraudulently.   
The conduct of the second partner 
would be dishonest if it was 
dishonest by the ordinary standards 
of reasonable and honest people 
and if the individual himself realised 
that by those standards his conduct 
was dishonest.  Held that the 
second partner knew her partner 
had made false representations in a 
mortgage application form and this 
amounted to condoning a dishonest 
and fraudulent mortgage 
application.           

Goldsmith Williams (A Firm) v 
Travelers Insurance Co Ltd 
High Court, Queen's Bench 
Division 
Wyn Williams J  
26 January 2010 
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THE SCOTTISH LION SOLVENT 
SCHEME CAN NOW PROCEED 
TO SANCTION HEARING 

The First Division of the Inner House 
of the Scottish Court of Session 
("Appeal Court") allowed the 
Scottish Lion Insurance Company 
Limited appeal against the first 
instance judgment of Lord Glennie. 
The Appeal Court held that Lord 
Glennie had been incorrect to 
suggest that there was any 
preliminary ground to be met before 
a solvent scheme could be brought 
to the court for sanction even on the 
assumption that the scheme had 
been approved by a majority in 
number representing three quarters 
in value of each class of creditors 
present and voting on the scheme 
proposal. 

The Scottish Lion Insurance 
Company Limited v Goodrich 
Corporation And Others 
First Division, Inner House, Court 
of Session, Scotland 
Lord President, Lord Reed, Lord 
Mackay of Drumadoon 
29 January 2010 ��� �  
 

 

 

 

Jamie Rogers  
jamie.rogers@lovells.com 
T +44 (0) 20 7296 5795 

Claire Paget  
claire.pagett@lovells.com 
T +44 (0) 20 7296 5920 

Chris Hill  
chris.r.hill@lovells.com 
T +44 (0) 20 7296 2908 



Lovells  Global Insurance & Reinsurance Bulletin March 2010 Issue 85  4 

UK - Regulatory and Legislative Developments 

CONSUMER INSURANCE LAW: 
PRE-CONTRACT DISCLOSURE 
AND MISREPRESENTATION: 
LAW COMMISSION AND 
SCOTTISH LAW COMMISSION 
JOINT REPORT 

The Law Commission and the 
Scottish Law Commission have 
published a joint report which 
recommends clarification of the law 
about the information which a 
consumer should tell an insurer 
when taking out a policy. 

The joint report includes draft 
legislation to replace the current law, 
the Marine Insurance Act 1906. 
Although this Act was designed for 
shipping, the courts have held that it 
applies to all insurance, including 
consumer insurance. It imposes a 
“duty of disclosure” on everyone 
who buys insurance. Under the Act, 
insurers can refuse to pay out if a 
policyholder failed to disclose any 
relevant information, even if the 
consumer answered all questions 
that were asked honestly and 
reasonably. 

The report recommends that: 

(i) insurers must ask questions 
about any matter which they 
wish to know in order to assess 
the risk being insured; 

 (ii) consumers who take 
reasonable care to answer 
insurers' questions fully and 
accurately can expect to have 
any subsequent claims paid in 
full - it is only if they answer 
questions dishonestly or 
recklessly that insurers are 
permitted to refuse all claims 
and retain any premium; and 

(iii) if a consumer makes a 
careless mistake when 
answering a question, he or 
she might still be entitled to 
have some of the claim paid; a 
consumer's entitlement is 
dependent on what the insurer 
would have done had it known 
the true facts at the time the 
policy was taken out. 

PAYMENT PROTECTION 
INSURANCE POINT-OF-SALE 
PROHIBITION REMEDY: 
COMPETITION COMMISSION 
CONSULTATION  

In January 2009 the Competition 
Commission ("CC") published its 
final report into the payment 
protection insurance market, setting 
out the measures it decided were 
needed to introduce competition 
between suppliers. In October 2009 
the Competition Appeal Tribunal 
("CAT") published its judgment on 
the appeal by Barclays Bank plc in 
relation to the CC’s market 
investigation. The CAT made an 
order quashing the CC's decision in 
the report to impose the point-of-
sale prohibition (POSP) as part of its 
remedies package and referring the 
matter back to the CC for 
reconsideration in accordance with 
the principles set out in its judgment. 

The CC has now published a 
consultation paper which outlines its 
initial view of how it will approach its 
reconsideration of the inclusion of 
the POSP as part of its remedies 
package in line with the CAT’s 
order. 

The CC says that the key questions 
it needs to address are: 

(i) whether its original package of 
remedies (including the POSP) 
is a proportionate solution to 
the adverse effect on 
competition that it found; and 

(ii) if not, how should it modify its 
package of remedies. 

The consultation paper sets out how 
the CC proposes to address the first 
question. If it concludes that the 
original package of remedies would 
not be a proportionate solution, it will 
then turn its attention to the second 
question. 

SOLVENCY II DIRECTIVE 
PUBLISHED IN THE OFFICIAL 
JOURNAL  

The Solvency II Directive was 
published in the Official Journal on 
17 December 2009 and came into 
force 20 days after the date of 
publication. Certain provisions listed 
in Article 311 of the Directive will 
apply from 1 November 2012. 

Member States will have to 
implement the Directive by 31 
October 2012. 

NEW TRADE BODY FOR UK 
MUTUAL INSURANCE SECTOR  

The Association of Friendly 
Societies and the Association of 
Mutual Insurers have announced 
that, from 1 January 2010, they 
have merged to form a combined 
Association of Financial Mutuals that 
will represent the interests of the 
UK's financial mutuals sector. 
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EQUALITY BILL: MAKING IT 
WORK - ENDING AGE 
DISCRIMINATION IN SERVICES 
AND PUBLIC FUNCTIONS 

In June 2009 the Government 
Equalities Office ("GEO") published 
a consultation paper which invited 
comments on exceptions to the 
Equality Bill.  Among these were 
proposed certain exceptions from 
the age discrimination ban for 
financial services to permit financial 
services providers to treat people of 
different ages differently where 
appropriate. 

The GEO has now published a 
policy statement which states that it 
intends to draft secondary legislation 
to: 

(i) create a specific exception to 
allow financial service 
providers to treat people of 
different ages differently, but 
only where this is proportionate 
to risks and costs - prices can 
still be varied by age, where 
this genuinely reflects risk or 
costs and is not an arbitrary 
decision; 

(ii) improve transparency by 
requiring financial service 
providers to publish aggregate 
data in respect of certain 
products that anyone can 
check; and 

(iii) improve access by requiring 
the providers of certain 
insurance products to operate 
a signposting and referrals 
system. Where this 
requirement applies and an 
insurer does not provide the 
service to a person because of 
their age, they will be required 
to refer the person to a supplier 
who can meet their needs or 
refer them to a dedicated 
signposting service. 

 ABI PUBLISHES GOOD 
PRACTICE GUIDE TO HELP 
CUSTOMERS BUYING 
INSURANCE ONLINE  

The ABI has published guidance for 
insurance comparison websites, 
insurers and brokers selling general 
insurance online. Key areas covered 
by the guidance include: 

(i) Policy information. Customers 
should be able to review key 
features of their selected policy 
before they commit to buy.   

(ii) Add-ons. It should be made 
clear what cover is provided as 
standard, and which features 
are  being sold as add-ons, 
such as home emergency 
cover under household 
insurance.        

(iii) Excess levels. The level of any 
voluntary or compulsory excess 
should be prominently 
displayed and clearly 
explained.  

(iv) Referrals. Customers to whom 
a quote cannot be offered 
should be directed to possible 
alternative sources of help, 
such as specialist providers. 

COST TO EMPLOYERS' 
LIABILITY INSURERS OF UK'S 
ASBESTOS LIABILITY 

The UK's Asbestos Working Party 
has updated its projection of the 
cost of UK asbestos related claims 
to the UK's employers' liability 
insurers. It originally estimated, in 
2004, that the cost would be in the 
region of £4.7 billion. Its revised 
estimate is that the cost will be in 
the region of £11 billion, with the 
majority of claims being attributable 
to mesothelioma. 
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EMPLOYERS' LIABILITY 
INSURANCE BUREAU BILL 2009 

This Private Member's is intended to 
create an employers' liability 
insurance bureau comprising an 
electronic database and a fund of 
last resort. 

Key provisions of the Bill are as 
follows: 

(i) Employers' Liability Insurance 
Bureau ("ELIB"): The Bill 
provides for the establishment 
of the ELIB as a company 
limited by guarantee and 
confers on it various powers. 

(ii) Compensation Scheme: The 
Bill provides for the 
establishment of a scheme 
compensating persons for 
personal injury or disease 
caused in the course of 
employment by an insolvent or 
uninsured employer.  

(iii) Powers of ELIB in relation to 
the compensation scheme: 

 (a) Assess and pay full 
 commonlaw compensation; 

 (b) Require information; and 

 (c) Impose levies on insurers 
 writing employers' liability 
 insurance (for the purpose 
 of meeting the ELIB's 
 expenses). 

The Bill still has some way to go 
through Parliament. 

THIRD PARTIES (RIGHTS 
AGAINST INSURERS) BILL 2009 

This Bill, as introduced in November 
2009, is intended to make it easier, 
quicker and less expensive for a 
third party claimant to recover 
compensation from the insurer of a 
defendant who is insolvent or 
subject to an insolvency procedure.  
It has completed the Special Public 
Bill Committee Stage and Report 
Stage in the House of Lords and will 
now progress through the 
Commons.�   

 

 

 

 

 

 

 

Sara Bradstock  
sara.bradstock@lovells.com 
T +44 (0) 20 7296 2518 



Lovells  Global Insurance & Reinsurance Bulletin March 2010 Issue 85  7 

US - Recent Cases 

INSURER THAT ASSUMED 
POLICY FROM INSOLVENT 
CARRIER NOT LIABLE FOR 
ENTIRE PERIOD 

A federal court of appeals held that 
an insurer did not assume liability for 
an entire policy period by assuming 
the final two years of a three-year 
policy period from an insolvent 
insurer.  The claim arose during the 
first year of the policy, but the 
insured tried to recover from the 
new insurer.  The court said that 
under New Jersey law, it had to 
consider the reasonable 
expectations of the insured in 
splitting the policy with the second 
insurer.  There was no evidence the 
insured expected or requested the 
new policy to cover the entire policy 
period, and the interrelated wrongful 
acts exclusion barred liability for 
claims arising while the insolvent 
carrier was on risk. 

G-I Holdings, Inc. v Reliance 
Insurance Company et al 
U.S. Court of Appeals for the 
Third Circuit 
26 October 2009 
 

BID-RIGGING CLAIMS HELD 
ARBITRABLE 

A New Jersey court upheld an order 
requiring an insured to arbitrate 
claims against its insurer relating to 
an alleged bid rigging scheme.  The 
insured sued the insurer and its 
affiliates claiming they were part of a 
conspiracy to raise insurance prices.  
It argued the dispute related to an 
insurance binder that was signed by 
an affiliate of the insurer and did not 
contain an arbitration clause.  The 
court disagreed, noting that a binder 
was a temporary contract which 
specifically contemplated the 
second agreement between the 
insured and the insurer, which did 
contain an arbitration clause.  The 
affiliate was closely connected to the 
insured's complaints, so the affiliate 
could enforce the arbitration clause 
even though it was not a signatory 
to the final contract. 

Epix Holdings Corporation v 
Marsh & McLennan Cos., Inc. et al 
and National Union Fire Ins. of 
Pittsburgh, PA, et al 
New Jersey Superior Court 
Appellate Division 
17 November 2009 
 

RISK OF UNNECESSARY COSTS 
DOES NOT JUSTIFY DELAYING 
ARBITRATION 

A federal trial court said that the risk 
of unnecessary expense did not 
justify delaying an arbitration while 
the court reconsidered the decision 
to order arbitration.  The defendant 
filed a motion seeking 
reconsideration and asked the court 
to stay the arbitration until the 
motion was decided.  The defendant 
claimed it would suffer irreparable 
injury if forced to spend money on 
an arbitration that might later be 
voided.  The court denied the 
request, finding the potential for 
unnecessary costs did not constitute 
a risk of irreparable harm because 
the possibility of unnecessary costs 
exists in every case. 

B.D. Cooke & Partners Ltd. v 
Certain Underwriters at Lloyd's 
U.S. District Court for the 
Southern District of New York 
19 November 2009 
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INFORMATION ABOUT OTHER 
POLICYHOLDERS NOT 
DISCOVERABLE IN BAD FAITH 
SUIT 

A federal court denied a 
policyholder's request for details of 
claims by unrelated policyholders.  
The policyholder alleged bad faith 
relating to business interruption 
claims from a storm.  It asked the 
insurer to disclose details about 
other claims arising from the same 
storm, and about other allegations of 
bad faith relating to similar claims.  
The court denied the request, saying 
any possible benefit to the plaintiff 
from showing a pattern of behaviour 
by the insurer was outweighed by 
privacy concerns related to 
disclosure of information about 
companies unconnected to the 
dispute.  It rejected the 
policyholder's suggestion that 
redacting confidential information 
from the documents would 
adequately address the 
confidentiality issues. 

Penford Corp. et al v National 
Union Fire Ins Co et al 
U.S. District Court for the 
Northern District of Iowa 
19 November 2009 
 

UNEMPLOYMENT BENEFITS 
CLAIM IS PRIOR LITIGATION FOR 
PURPOSE OF EXCLUSION 

A state supreme court held that an 
insurer had no duty to defend or 
indemnify the insured in a wrongful 
termination lawsuit, because the 
insured had been involved in an 
administrative proceeding over 
unemployment benefits involving the 
same employee.  Prior to the 
coverage period, the insured was 
involved in an administrative 
proceeding over the employee's 
eligibility for unemployment benefits.  
During the coverage period, the 
same employee claimed she was 
wrongfully discharged.  The court 
held that an unemployment 
proceeding was an "administrative 
proceeding" within the language of 
the policy and that coverage was 
excluded based on the prior 
litigation exclusion. 

National Waste Associates, LLC v 
Travelers Casualty and Surety 
Company of America 
Connecticut Supreme Court 
1 December 2009 
 

SELF-FUNDED PLANS' STOP-
LOSS COVERAGE QUALIFIES AS 
REINSURANCE 

A Texas appeals court ruled that 
stop-loss coverage purchased by an 
employee benefit fund was 
reinsurance and therefore not 
subject to regulations and fees 
applicable to direct insurance 
policies.  The state argued self-
funded plans are not insurers, and 
the stop-loss coverage was not 
reinsurance.  The court disagreed, 
noting that the funds took most of 
the actions that defined the 
business of insurance, and a statute 
that said insurers could buy 
reinsurance did not say other 
entities could not.  It found the 
transactions were reinsurance 
because the funds actually 
transferred risk and because the 
stop-loss recoveries were 
administered separately from the 
underlying losses. 

American National Ins. Co. et al v 
Texas Dept. of Insurance 
Texas Court of Appeals 
16 December 2009 
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STATE LAW INVALIDATES 
POLICY'S ARBITRATION CLAUSE 

A federal court refused to enforce an 
arbitration clause in an insurance 
contract because a state arbitration 
act makes arbitration clauses 
unenforceable if they relate to an 
insurance policy.  Under the federal 
McCarran Ferguson Act, the court 
said, any state law "regulating the 
business of insurance" takes 
precedence over the Federal 
Arbitration Act.  The court found the 
Nebraska Arbitration Act was an 
insurance regulation, noting that it 
affected the policyholder's risk by 
exposing the parties to jury verdicts, 
and regulated the relationship 
between the parties by invalidating 
an otherwise mandatory insurance 
contract term. 

Datacor Inc. v Heritage Warranty 
Ins. Risk Retention Group 
U.S. District Court for the Eastern 
District of Missouri 
16 December 2009 
 

SPECIAL COMMITTEE'S COSTS 
TO INVESTIGATE ARE COVERED 
LOSS 

A court ordered insurers to pay 
under a directors and officers' 
liability policy for costs incurred by a 
company's independent 
investigation committee, which was 
formed after the company was sued 
in shareholder derivative lawsuits.  
The court disagreed with the 
insurers' argument that because the 
committee was independent the 
costs were not incurred by an 
"insured." The committee's purpose 
was to address the lawsuits, the 
court said, and the committee's 
lawyers represented the company in 
various court filings related to the 
suit.  The court also rejected the 
insurers' argument that costs 
incurred to comply with state 
attorney general subpoenas and 
payments pursuant to a settlement 
agreement with the SEC did not 
arise from "securities claims." 

MBIA Inc. v Federal Ins. Co. et al 
U.S. District Court for the 
Southern District of New York 
30 December 2009 
 

ARBITRATION AWARD VALID 
DESPITE UNUSUAL HEARING 
PROCEDURE 

An appeals court refused to set 
aside an arbitration award where the 
panel met with experts outside the 
parties' presence because it could 
not reach a decision on certain 
claims issues.  After discussing 
possible solutions with the parties, 
the panel ordered that two new 
experts would review the claims, 
meet with the panel privately without 
a written record, and issue reports.  
The parties were allowed to cross-
examine the experts about their 
reports but not about their 
discussions with the panel.  The 
court found the panel did not commit 
misconduct by receiving evidence in 
private, noting that the parties were 
allowed to comment on the 
procedure, all three arbitrators 
agreed to the process, and each 
side had an opportunity to present 
evidence contradicting the experts' 
conclusions. 

United States Life Ins. Co. v 
Superior National Ins. Co. 
U.S. Court of Appeals for the 
Ninth Circuit 
4 January 2010 
 



Lovells  Global Insurance & Reinsurance Bulletin March 2010 Issue 85  10 

Continued… 
 

TEMPORARY DISABILITY 
BENEFITS PAYABLE DESPITE 
TERMINATION OF EMPLOYMENT 

A state supreme court ruled that a 
company could not terminate 
worker's compensation disability 
benefits for an injured worker after 
he was fired.  The claimant was 
temporarily totally disabled in an 
accident.  He returned to light-duty 
work, and received disability 
benefits for the difference between 
his prior pay and his light-duty pay.  
After terminating the claimant for 
unrelated misconduct, the employer 
refused to pay further disability 
benefits.  The high court said the 
statute requires employers to pay 
disability benefits last as long as the 
temporary incapacity lasts, an 
obligation which does not end when 
the employee is terminated. 

Interstate Scaffolding Inc. v 
Illinois Workers Compensation 
Commission 
Illinois Supreme Court 
22 January 2010 
 

JUNK FAX VIOLATIONS 
COVERED UNDER ADVERTISING 
INJURY CLAUSE 

A state supreme court held that a 
commercial liability policy provided 
coverage for damages resulting 
from mass-facsimile advertisements 
("junk faxes") that violated the 
Telephone Consumer Protection 
Act.  The insurer argued that the 
claims did not relate to "injury 
arising out of ... publication of 
material that violates a person's 
right to privacy," as required by the 
policy.  It argued that the 
advertisements did not contain 
content that violated the recipients' 
right to keep information secret.  
Noting disagreement among other 
states, the court held that Florida 
law gave the recipients a privacy 
right in seclusion which was violated 
by the unwanted advertisements. 

Penzer v Transportation 
Insurance Co. 
Florida Supreme Court 
28 January 2010 ��� �  
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US - Regulatory and Legislative Developments 
US Federal Developments 

PENDING US FINANCIAL 
REGULATORY REFORM 
LEGISLATION 

On 11 December 2009, the US 
House of Representatives passed 
the Wall Street Reform and 
Consumer Protection Act of 2009 
(the "WSRCP Act"), which is a 
comprehensive package of major 
financial regulatory reform initiatives.  
This bill is similar to the Restoring 
American Financial Stability Act of 
2009 that was introduced in the US 
Senate on 10 November 2009, 
which is still pending before that 
chamber.  Both the bills are 
structurally similar, address many of 
the same issues, and are based on 
legislation that was proposed by the 
US Treasury Department on 10 July 
2009, which we described in 
previous bulletins.  It is unclear at 
this time what form the financial 
regulatory reforms will ultimately 
take. 

PROPOSED FEDERAL 
REGULATORY CHANGES FOR 
THE INSURANCE INDUSTRY 

As discussed in our previous 
bulletins, the proposed federal 
financial regulatory reforms call for 
relatively limited direct federal 
regulatory changes at this time.  
Instead, the US state-based 
regulation of insurance would 
remain intact.  However, the 
proposals call for a new federal 
insurance office for monitoring the 
US insurance industry, gathering 
industry information (including 
potentially from insurers and 
affiliates), identifying insurers that 
could pose a systemic risk to the 
financial system, coordinating 
federal policy regarding insurance, 
and representing the United States 
internationally.  Large insurance 
companies may become subject to 
federal systemic risk regulation and 
oversight and the new federal 
resolution powers for systemically-
risky financial companies.  However, 
the proposals leave open the 
possibility of greater federal 
regulation of insurance in the future. 

OTHER FEDERAL LEGISLATION 
PROPOSALS FOR INSURANCE 
AND REINSURANCE 

There has not been any meaningful 
progress since our last bulletin with 
respect to the various other federal 
legislative proposals for the 
insurance industry.  For instance, 
while the US House passed the 
Nonadmitted and Reinsurance 
Reform Act of 2009 on 9 September 
2009, there has been no further 
developments since introduction of 
similar legislation in the US Senate; 
this legislation would establish 
national standards for states' 
regulation of surplus lines and 
reinsurance, a uniform system of 
surplus lines premium tax allocation 
and remittance, sufficiency of 
compliance with a single state's 
regulations on multi-state surplus 
lines risks, and direct access to the 
surplus lines market for 
sophisticated commercial buyers.�  
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Continued… 
NAIC and State-Level Developments 

NAIC'S SOLVENCY 
MODERNIZATION INITIATIVE 

The National Association of 
Insurance Commissioners ("NAIC") 
is continuing the Solvency 
Modernization Initiative ("SMI") to 
review the regulatory framework for 
insurance.  SMI includes articulation 
of the US solvency framework and 
principles, study of other financial 
sectors' and countries' solvency and 
accounting tools and initiatives, 
creation of a new reinsurance 
regulatory framework, principles-
based reserving for life insurance 
products, enhanced group 
supervision, and incorporation of 
new ideas into the US framework.  
Various NAIC groups and 
committees are participating in SMI, 
which is being coordinated by the 
Solvency Modernization Initiative 
(EX) Task Force.   

GROUP SOLVENCY ISSUES AND 
INSURANCE HOLDING COMPANY 
SYSTEMS 

The NAIC's Group Solvency Issues 
(EX) Working Group ("GWIWG") is 
continuing its consideration of 
potential revisions to the NAIC 
Insurance Holding Company System 
Regulatory Act and the related 
Model Regulation.  The proposed 
changes include additional reporting 
requirements for insurance holding 
company systems, authorization for 
state insurance regulators to 
examine an insurer's affiliates for 
potential harm to the insurer, 
additional requirements with respect 
to cost-sharing services and 
management between insurers and 
their affiliates, and the enhanced 
role of "supervisory colleges" for 
particular insurers.  GSIWG 
exposed draft revisions to the NAIC 
models before the NAIC Winter 
National Meeting in December 2009; 
comments were due by 29 January 
2010 and are now being considered 
by GSIWG.   

NAIC'S RESTRUCTURING 
MECHANISMS FOR TROUBLED 
COMPANIES SUBGROUP 

At the NAIC's Winter National 
Meeting, the Financial Condition (E) 
Committee adopted the white paper 
titled "Alternative Mechanisms for 
Troubled Companies" prepared by 
the Restructuring Mechanisms for 
Troubled Companies Subgroup.  
The paper considers alternatives to 
traditional receivership for financially 
troubled insurance companies; in 
doing so, the paper looks at the 
alternative mechanisms available in 
the United States and elsewhere 
and the considerations for various 
stakeholders in troubled companies.   

PROPOSALS FOR CAPITAL AND 
SURPLUS RELIEF FOR LIFE 
INSURERS 

As part of the NAIC's ongoing 
consideration of various capital and 
surplus relief proposals for life 
insurers that were requested by the 
American Council of Life Insurers in 
November 2008, the NAIC adopted 
another one of the proposals at the 
NAIC's Winter National Meeting.  
For the 2009 annual and 2010 
quarterly and annual statutory 
financial statements, limitations on 
the admissibility of deferred tax 
assets will be adjusted to increase 
the realization period from 1 to 3 
years and the percentage limitation 
from 10% to 15% of statutory capital 
and surplus.  There are additional 
requirements, however, for 
benefiting from these changes.     

PRINCIPLES-BASED RESERVING 
FOR LIFE INSURERS AND THE 
STANDARD VALUATION MODEL 
LAW 

At its Fall National Meeting, the 
NAIC adopted changes to the 
Standard Valuation Model Law 
("SVML") with the goal of 
modernizing the regulation of life 
insurance and annuity products.  
Instead of the current static formulas 
for calculation of reserves, the new 
principles-based approach, after it is 
enacted by state legislatures, will 
allow for use of risk analysis 
techniques such as modeling and 
simulation for establishing adequate 
reserves.  The Life and Health 
Actuarial Task Force is continuing to 
develop updates for the NAIC's 
Standard Valuation Manual; an 
initial version is expected to be 
completed by August 2010, which 
would allow for consideration by 
state legislatures by 2011.   

NAIC'S NEW RATING MODEL 
FOR RMBS 

For 2009 year end reporting and 
until a long-term approach is 
implemented, the NAIC will use a 
financial model developed by 
PIMCO instead of credit ratings from 
nationally recognized statistical 
rating organizations to determine 
risk-based capital charges for 
residential mortgage-backed 
securities owned by insurers.  In 
addition, the new model will be used 
for re-securitizations of real estate 
mortgage investment conduits.   
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Continued… 
 

NEW YORK'S NEW 
REGULATIONS FOR AGENTS 
AND BROKERS 

The New York Insurance 
Department has issued new 
regulations regarding the 
compensation of agents and 
brokers.  Under the new regulations, 
when a consumer applies for an 
insurance policy, the agent or broker 
has to explain:   

(i) the agent or broker’s role in the 
transaction; 

(ii) the agent or broker's receipt of 
compensation from the insurer 
based on the sale; 

(iii) the potential variation in the 
compensation paid by insurers 
to agents or brokers depending 
on the volume of business 
done with that insurer or its 
profitability; and  

(iv) the consumer's right to obtain 
additional information about the 
agent or broker's compensation 
from the sale.  The new 
regulatory requirements will 
take effect as of 1 January 
2011. 

 

CALIFORNIA'S EFFORTS FOR 
DIVESTMENT BY INSURERS OF 
IRAN-RELATED INVESTMENTS 

On 10 February 2010, the California 
Insurance Department issued a list 
of 50 companies doing business in 
the Iranian oil and natural gas, 
nuclear and defense sectors.  As of 
31 March 2010, investments that an 
insurer holds in those companies 
will not be recognized on the 
insurers' financial statements in 
California.  The list of companies, 
which can be found at 
http://www.insurance.ca.gov/0400-
news/0100-press-
releases/2010/upload/IranList02101
0.pdf,, includes many well-known 
companies from several different 
countries.�  
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Germany - Regulatory and Legislative Developments 

COMBINATION OF A LIFE 
INSURANCE AND A DEPENDENT 
COMPLEMENTARY INSURANCE: 
CESSION OF CLAIMS ARISING 
ONLY FROM THE LIFE 
INSURANCE DECLARED 
LAWFUL 

The defendant had concluded a life 
insurance policy and a 
complementary occupational 
disablement insurance policy with 
the claimant. The insured then 
assigned his insurance claims 
arising from the life insurance to a 
third party to secure a loan. The 
insurer held the view that the 
assignment was invalid. The Federal 
Court held that even if the insurance 
terms declare that the 
complementary insurance and the 
life insurance form a contractual 
unit, an assignment of claims under 
the life insurance is valid. Although 
the claims arising from the 
occupational disablement insurance 
are under German law non-
seizeable and non-assignable, 
those restrictions do not apply to the 
life insurance even if the contract 
stipulates that they form a unit with 
the occupational disablement 
insurance.  

Federal Court of Justice 
18 November 2009 ��� �  
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France - Recent Cases 

BUY-BACK OF LIFE INSURANCE 
CONTRACT PREVENTS POLICY-
HOLDER FROM LATER 
WITHDRAWING FROM THE 
CONTRACT 

A married couple who had 
contracted three life insurance 
policies decided to buy them back. 
However, they explicitly made 
reserves. The couple later changed 
their exit strategy and wished to 
merely withdraw from the contracts 
on the basis of Article L 132-5-1 of 
the French Insurance Code. 
According to this Article, any 
individual who has signed an 
insurance offer or a contract shall be 
entitled to withdraw wherefrom by 
registered letter with 
acknowledgement of receipt during 
a thirty-day period as from the date 
on which the insured is informed of 
the conclusion of the contract. The 
couple claimed reimbursement but 
the Court of Appeal rejected their 
claim. The French Supreme Court 
supported the insurer's argument 
and held that the buy-back of a life 
insurance policy automatically 
terminates it. A subsequent 
withdrawal is therefore impossible, 
despite the reserves of the 
policyholder while asking for the 
buy-back. 

Cour de cassation, Civ.2 
n°08-20.903 
22 October 2009 

RELEVANT TIME OF 
CHARACTERIZATION OF 
EXCESSIVE INSURANCE 
PREMIUMS 

Under Article L. 132-13 of the 
French Insurance Code, the 
premium paid under a life insurance 
policy can be clawed back into the 
estate of the deceased if the 
premium is obviously excessive with 
respect to the insured's financial 
resources. Such an assessment is 
to be made in the light of the age of 
the policyholder, his financial 
situation and his marital status. In 
this case, after the death of the 
holder of a life insurance contract, a 
dispute arose about the allegedly 
excessive level of the annual 
premium, which was about 
�  30,000. The financial resources of 
the policyholder at the time of his 
death were significantly lower than 
those at the time when he had paid 
the premium. The Court of Appeal 
stated that the premium was 
excessive in light of the financial 
situation of the policyholder at the 
time of his death. The French 
Supreme Court quashed this 
decision, as the excessive nature of 
a premium must be assessed at the 
time when it was paid and not at the 
death of the policyholder.  

Cour de cassation, Civ.1 
n°08-20.443 and n°08-20.541 
12 November 2009 

INSURER'S ABILITY TO INVOKE 
EXCEPTIONS IN THE EVENT OF 
LITIGATION MANAGEMENT 
PROVISION 

Following an accident caused by a 
bulldozer, a legal action was brought 
against the owner of the vehicle. 
Several insurers of the owner were 
also involved in the proceedings. 
One of them took over the 
management of the litigation. The 
insurance policy excluded damages 
caused by road traffic accidents. 
The insurer in charge of the conduct 
of the litigation invoked this 
exclusion. The Court of Appeal 
rejected this argument and held the 
insurer liable on the basis of Article 
L113-17 §1 of the French Insurance 
Code, which states that an insurer 
that takes leadership of the defence 
against a legal action targeting its 
insured is deemed to waive all 
exceptions that he was aware of 
when it took over the management 
of the legal action. The French 
Supreme court quashed this 
decision and held that article L113-
17 does not concern exclusions that 
relate to the nature of the risk or to 
the amount of the insurance 
coverage. 

Cour de cassation, Civ. 2 
n°08-19.477 
19 November 2009 
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Continued… 
 

EXCLUSION CLAUSES MUST BE 
EXPRESS AND LIMITED 

Pursuant to Article L113-1 of the 
French Insurance Code as applied 
by French courts, exclusion clauses 
are not enforceable if they are not 
express and limited in a way that 
enables the insured to know the 
exact extent of coverage.  In the 
present case, an individual took out 
loans and related insurance 
coverage for the risks of death, 
disablement and invalidity.  She 
then suffered from severe 
depression and was put on medical 
leave.  The insurer denied coverage 
and argued that a clause in the 
insurance contract excluded 
coverage for "mental disturbance".  
The Court of Appeal accepted this 
argument and ruled that "mental 
disturbance" is an unequivocal term 
commonly used to describe mental 
illness as opposed to physiological 
damage.  The Supreme Court 
quashed the Court of Appeal's 
decision and ruled that the exclusion 
clause was not limited, as it 
generally excluded mental 
disturbance without any precision.  

Cour de Cassation, Civ. 2,  
2 April 2009 ��� �  
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France - Regulatory and Legislative Developments 

FRANCE – ANTI MONEY 
LAUNDERING - CREATION OF AN 
ORIENTATION BOARD TO  
COMBAT MONEY LAUNDERING 
AND THE FINANCING OF 
TERRORISM   

Decree 2010-69 of 18 January 2010 
has inserted articles D.561-1 et seq 
into the Monetary and Financial 
Code, thereby creating an 
orientation board to combat money 
laundering and the financing of 
terrorism. This board aims to ensure 
better coordination of state services 
and supervisory authorities involved 
in anti-money laundering and anti-
terrorism financing in order to 
improve their participation, ensure 
cooperation with parties which are 
subject to anti-money laundering 
obligations, propose improvements 
to the national anti-money 
laundering plan and monitor the 
development of, and regularly 
update a report on, the threat of 
money laundering. 

The board, aside from its chairman, 
comprises 23 members, who include 
representatives of state services 
along with representatives of 
supervisory authorities. 

FRANCE – SUPERVISORY 
PRUDENTIAL AUTHORITY - 
MERGER OF AUTHORITIES FOR 
AUTHORISATION AND 
SUPERVISION OF BANKING AND 
INSURANCE 

Ordinance 2010-76 of 21 January 
2010 merging the authorities of 
authorisation and supervision of 
banking and insurance has created 
a new supervisory authority called 
Supervising Prudential Authority 
(Autorité de Contrôle Prudentiel - 
ACP). The provisions relating to the 
new authority have been inserted in 
articles L.621-1 et seq. of the 
Monetary and Financial Code. 

This authority is an independent 
administrative body without legal 
personality, chaired by the Governor 
of the Bank of France. A person yet 
to be identified involved in the 

insurance industry should be 
appointed as vice president to take 
into account the highly specialised 
nature of the insurance business. 
The new authority includes a college 
responsible for general oversight 
and a sanctions committee 
composed of five members. The 
college consists of two sub-entities 
with, respectively, banking 
competence and expertise in the 
insurance industry, and are 
responsible for handling individual 
cases in their own sector. 
Specialised committees can also be 
created. 

The Supervising Prudential 
Authority's mission is to monitor 
both insurance companies and 
financial institutions, but its area of 
jurisdiction may extend to other 
professions, in a manner as yet to 
be determined. Note that providers 
of investment services remain 
subject to review by the Autorité des 
Marchés Financiers (AMF), in 
particular in respect of the conduct 
of business rules. 

A common aim was established 
between the Supervising Prudential 
Authority and the Financial Markets 
Authority regarding the development 
by intermediaries of joint political 
control of the marketing of financial 
products, monitoring of product 
developments and joint monitoring 
of advertising. 

In relation to the funding of the 
authority, the existing taxes for 
inspection by the Authority of 
Control of Mutual and Insurance 
(Autorité de Contrôle des 
Assurances et des Mutuelles) and 
Banking Commission (Commission 
Bancaire) will remain until the tax 
funding for the new authority is 
prescribed by an order specifying 
the standard rates and amounts 
applicable within the specified 
ranges. 

Members of the various authorities 
which will be absorbed by the new 
authority will remain in office until 

the first meeting of the College of 
the Supervising Prudential Authority. 

LIFE INSURERS: 
PROFESSIONALS SUBJECT TO 
NEW OBLIGATIONS  

Decree 2010-40 of 11 January 
2010, on agreements between 
producers and distributors for the 
marketing of financial instruments 
and life insurance products, imposes 
new obligations in conventions 
between an insurer and its 
distributors. From 1 January 2010, 
insurance intermediaries are 
required to submit any draft 
advertising document to the insurer, 
and use only the documents 
approved by the insurer for 
advertising. 

The insurers in turn must ensure 
that the advertisements or the 
amendments made by the insurance 
intermediaries are consistent with 
the assurance contract. They must 
also submit and update records, in 
particular systematic presentation of 
the information needed to assess 
the overall characteristics of the 
assurance contract, both through 
the intermediary and by the 
customer.�  
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Spain - Recent Cases  

MEDICAL MALPRACTICE 

According to the facts, a patient filed 
a claim against his doctor and the 
hospital because he lost his sight 
after surgery; he had not been 
provided with written information 
and no written consent had been 
given. The Supreme Court ruled that 
it was proved that the sight had 
been lost prior to surgery, so no 
damage had been caused. 
Furthermore, the judgement 
establishes that the duty of providing 
written information has merely “ad 
probationem” effects, and cannot 
substitute the information provided 
orally. 

Spanish Supreme Court 
Civil Division 
13 October 2009 
 

LIFE INSURANCE RENEWAL 

The claim related to the renewal or 
not of a life insurance policy. 
According to the facts, the amount 
corresponding to the second annuity 
premium was debited from the 
policyholder-insured bank account. 
Thirteen days later this operation 
was cancelled and the amount was 
reimbursed to the insured. 
Unfortunately, two months later the 
insured suffered a car accident and 
died. The beneficiary of the life 
insurance policy claimed from the 
life insurer. The Supreme Court 
ruled that, as the non-paid premium 
corresponded to the second annuity, 
after a month term the insurance 
coverage had been suspended, and 
so the fatal accident was not 
covered. 

Spanish Supreme Court 
Civil Division 
9 November 2009 

LIABILITY INSURANCE POLICY: 
INDEMNITY LIMITS PER VICTIM 

The Spanish Supreme Court 
considered the difference between 
restrictive clauses and clauses 
which define the risk covered 
("cláusula delimitadora"). According 
to the facts, two workers died due to 
the inhalation of carbon dioxide 
whilst cleaning two underground 
wine deposits. A claim was filed 
against their company and its 
insurer. The insurer argued that the 
indemnity was limited under the 
liability insurance policy to 60,000 
Euros per victim as provided within 
the general conditions, as the 
optional guarantee increasing the 
limit to 300,000 Euros established in 
the particular conditions had not 
been underwritten. The Supreme 
Court ruled that the referred optional 
guarantee restricting the indemnity 
is confusing and is to be considered 
a limitative clause. Thus, a 
restrictive clause must be 
specifically accepted by the insured 
in order to be applicable. 

Spanish Supreme Court 
Civil Division 
12 November 2009 ��� �  
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Spain - Regulatory and Legislative Developments 

UNESPA NEW GOOD PRACTICES 
GUIDE 

UNESPA has published its 'Good 
Practices Guide on previous 
information concerning the 
underwriting of health insurance 
contracts'. From the 1 July 2010, 
those Insurance companies adhered 
to this Guide shall provide its future 
clients, previously to subscription, a 
standardized leaflet. The aim of this 
measure is to enhance competition 
and efficiency in the sector, so 
clients can easily compare this kind 
of products from different insurers. 

UNESPA Good Practices Guide 

 
SIGNIFICANT HOLDING REGIME 

Royal Decree 1821/2009 amends 
the Regulation on the Supervision of 
Private Insurance Activity, 
implementing the Directive 
2007/44/EC on the acquisition and 
increase of holdings in the financial 
sector.  

Royal Decree 1821/2009 
27 November 2009 ��� �  
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Latin America -              Regulatory and Legisla tive Developments 
Cases                               
                                            
 

FURTHER COMPLIANCE 
UNDERTAKINGS OF THE 
ADMINISTRATION 

A prisoner was stabbed and died in 
a prison in Buenos Aires where he 
was serving his sentence. His 
mother sued the province of Buenos 
Aires alleging it was liable for the 
death of her son. The Argentinean 
Supreme Court upheld the claim 
stating that since the penitentiary 
authorities render a public service 
an additional obligation of 
compliance must be undertaken; 
otherwise the Administration is liable 
for the damages caused when they 
fail to comply with these public 
undertakings (sentence: 315:1902, 
321:1776 and 325:1277). Since the 
death of the prisoner might have 
been avoided if the penitentiary 
authorities had duly complied with 
the security measures, the Court 
condemned the province of Buenos 
Aires to pay the prisoner's mother 
an indemnity for moral damages. 

Argentinean Supreme Court 
Civil Division 
22 December 2009 
 

THE COLOMBIAN INSURANCE 
AUTHORITIES ANNOUNCES 
AMENDMENTS TO THE 
INFORMATION RELATED TO 
APPROPRIATE ASSETS 

The "Superintendencia Financiera" 
(the Colombian insurance 
authorities) issued a resolution on 
the information that must be 
submitted every month relating to 
the appropriate assets which 
insurance companies must have. In 
particular, it states that it is 
necessary to standardise the 
valuation rules applicable to 
solvency margin and technical 
assets. This resolution has been in 
force since 1 November 2009. 

Superintendencia Financiera 
2 November 2009 
 
THE SUSEP EXPECTS THE 
MICRO-INSURANCE ACT TO BE 
PASSED BEFORE APRIL 

The manager of the private 
insurance authorities, Armando 
Vergilio dos Santos, expects that the 
regulation on micro-insurance will be 
passed before April 2010. He states 
that the Brazilian Government 
intends to vote a Project after the 
beginning of the next term. He also 
points out that a relevant fact is that 
micro-insurance has become a 
priority of the Government. 

SUSEP  
21 December 2009 
 

THE INSURANCE ACTIVITIES 
ACT, AMONGST THE PROJECTS 
TO BE ANALYSED SOON 

The Venezuelan Permanent 
Commission on Finance is going to 
analyse the Project of Amendment 
of the Insurance Activities Act, the 
Amendment of the Capital Markets 
Act and the Amendment of Banks 
and other Financial Institutions Act. 
The Government intends to speed 
up the legal amendments of the 
regulation on financial markets. 

Venezuelan Permanent 
Commission on Finance 
7 January 2010 
 
BRAZILIAN INSURANCE 
COMPANIES CAN ALLOCATE 
HIGHER RISKS TO NON-LOCAL 
REINSURERS 

The maximum limit insurance 
companies are able to allocate to 
local reinsurers has been reduced 
from 60% to 40%. Consequently, 
Brazilian insurance companies now 
can allocate risks amongst other 
reinsurers leading to a stronger 
competition in the reinsurance 
market. 

20 January 2010 �  
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China - Regulatory and Legislative Developments 
 

CIRC AND CBRC JOINTLY 
TIGHTEN THE SUPERVISION 
OVER LIFE INSURANCE 
BUSINESS THROUGH 
BANCASSURANCE 

The China Insurance Regulatory 
Commission (“CIRC) and the China 
Banking Regulatory Commission 
(“CBRC”) jointly issued the Circular 
Promoting the Adjustment of 
Structure and the Healthy 
Development of the Life Insurance 
Business through Bancassurance 
(the "Circular") on 13 January 2010.  
The Circular strengthens the 
supervision over bancassurance in 
several ways.  For example, 
insurance companies and their 
employees are banned from paying 
agent bank fees and benefiting 
other than from the commission 
specified by the concurrent business 
insurance agent contract.  In 
particular, the Circular underscores 
the importance of solvency 
supervision, and provides that CIRC 
and CBRC will take measures such 
as suspending life insurance 
business through bancassurance if 
bancassurance grows too quickly 
and leads to insolvency.   

JOB QUALIFICATIONS FOR 
SENIOR MANAGEMENT 

On 8 January 2010, CIRC 
promulgated the Administrative 
Provisions on Job Qualifications for 
Directors, Supervisors and Senior 
Managers in Insurance Companies 
(the "Provisions", effective 1 April 
2010).  The Provisions supersede 
the Administrative Provisions on the 
Job Qualifications of Directors and 
Senior Managers of Insurance 
Companies (effective 1 September 
2006).  The job qualifications of 
supervisors and chief auditors will 
be subject to the approval of CIRC 
under the Provisions.  The 
Provisions raise the job 
qualifications for general managers, 
deputy general managers and 
assistant general managers, 
requiring each to have at least eight 
years working experience in finance 
or ten years in economics. 

RULES FOR THE DYNAMIC 
SOLVENCY TEST OF PROPERTY 
INSURANCE COMPANIES ARE 
RELEASED 

CIRC issued the Rules for 
Compiling Solvency Reports of 
Insurance Companies No. 16: 
Dynamic Solvency Test (Property 
Insurance Companies) and Practical 
Guide on 5 January 2010 (the "No. 
16 Rules").  As part of the solvency 
report of an insurance company, the 
dynamic solvency test must be 
carried out once every year and be 
incorporated in the solvency report 
beginning in 2010.  The No. 16 
Rules clarify that such test must 
cover all the business of an 
insurance company during the term 
of the test, and such term must be 
two fiscal years starting from the 
end of a reporting year.  

REVISED MEASURES FOR 
ADMINISTRATIVE REVIEW OF 
CIRC ARE RELEASED 

On 6 January 2010, CIRC released 
the revised Measures for 
Administrative Review of China 
Insurance Regulatory Commission 
(the "Measures", effective 1 March 
2010).   The Measures further clarify 
the scope of administrative review 
and the requirements for application 
materials.  The decision to dismiss 
an administrative review application 
is provided under the Measures.  In 
addition, the Measures strengthen 
the protection for the procedural 
rights of the applicant.  

INSURANCE INDUSTRY URGED 
TO BETTER IMPLEMENT 
INTERPRETATION NO. 2 OF THE 
ACCOUNTING STANDARDS FOR 
BUSINESS ENTERPRISES  

The Circular on the Implementation 
of Interpretation No. 2 of the 
Accounting Standards for Business 
Enterprises in the Insurance 
Industry issued by CIRC on 25 
January 2010 (the "Circular ") 
addresses nine substantial issues 
relating to the Interpretation No. 2 of 
the Accounting Standards for 
Business Enterprises.  The issues 
include material insurance risk 
testing, participating insurance 
special reports and insurance 
business supervision fees. The 
Implementation Guideline for 
Material Insurance Risk Testing is 
attached to the Circular, specifying 
the testing method, standard and 
control procedure. 
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RELATIONSHIP BETWEEN 
RULES FOR COMPILING 
SOLVENCY REPORTS AND 
INTERPRETATION NO. 2 OF THE 
ACCOUNTING STANDARDS FOR 
BUSINESS ENTERPRISES IS 
FURTHER CLARIFIED 

The Rules for Compiling Solvency 
Reports of Insurance Companies: 
Q&A No. 9 issued by CIRC on 25 
January 2010, clarifies several 
questions in connection with the 
relationship between the Rules for 
Compiling Solvency Reports and 
Interpretation No. 2 of the 
Accounting Standards for Business 
Enterprises.  For instance, material 
insurance risk will also apply to 
solvency reports of insurance 
company.  The compiling solvency 
report rules for investment-linked 
insurance will be amended later 
based on Interpretation No. 2 of the 
Accounting Standards for Business 
Enterprises and relevant provisions. 

MANDATORY INFORMATION 
MANAGEMENT REQUIREMENTS 

CIRC has issued the Tentative 
Guidance of Insurance Company 
Information Management to be 
effective on 1 January 2010.  
Insurance companies must appoint 
directly responsible information 
managers for information 
construction, whose responsibilities 
include establishing supervision and 
reporting systems, classifying 
security levels, initialing a data 
backup system and emergence 
resolution.  This management 
responsibility must not be 
outsourced to another party.  The 
standards and rules of external 
connection must be controlled under 
technology methods.  Insurance 
companies are obliged to audit the 
information system no less than 
once every two years and report to 
the CIRC.  In the first quarter, each 
insurance company must report to 
CIRC the previous year's 
information system build and the 
plan for the following year. 

STRICTER REQUIREMENTS OF 
THE INVESTMENT ON NO 
GUARANTEE ENTERPRISE 
BONDS ("NGEB") 

On 29 December 2009, CIRC 
released the Circular on Issues of 
Investment on No Guarantee 
Enterprise Bonds by Insurance 
Institutions, imposing quantitative 
caps on investment in order to 
regulate investment activities and 
prevent risks. Insurance institutions 
are allowed to invest in AAA level 
NGEB within the following threshold: 

(I) insurance fund investment on 
one certain NGEB must not 
exceed 20% that enterprise's 
net assets; 

(ii) the collective investment of one 
insurance group on a single 
NGEB may not exceed 60% of 
that NGEB's one term issued 
amount; and 

(iii) one insurance institution's 
investment on linked 
enterprise's NGEB shall not 
exceed 20% of the concerned 
insurance's net assets. 

CIRC ENCOURAGES 
COMMERCIAL INSURANCE 
COMPANIES TO PARTICIPATE IN 
PENSION ENTRUSTMENT 

Under the Circular on Tentative 
Pension Entrust Management 
(effective 10 December 2009), 
government departments and 
enterprises can entrust pension 
business to pension insurance 
companies.  The entrusting party 
must obtain certain documents: 

(i) relevant plans resolved by the 
employees' meeting or the 
board of directors; or  

(ii) approval issued by governing 
authorities; and 

(iii) name list and photocopies of all 
beneficiaries.  No insurance 
responsibility reserves or 
solvency ability obligation 
requirements on the pension 
insurance business exist.  
Pension insurance companies 
shall report to CIRC within 
seven days after selling 
pension insurance products 
and report to the entrusting 
party within 45 working days at 
the after the end of the 
previous year.  The investment 
of entrusted pension fund must 
comply with the same rules of 
uni-linked insurance. 
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CIRCULAR ON THE 
IMPLEMENTATION OF THE 
THREE ADMINISTRATIVE RULES 
FOR INSURANCE AGENCIES, 
INSURANCE BROKERAGES AND 
INSURANCE ASSET 
ASSESSMENT INSTITUTIONS 
(Effective 23 December 2009)  

Further to the three administrative 
rules (all effective on 1 October 
2009), CIRC released this circular to 
indicate that the competent authority 
of approving the establishment and 
dismissal of regional Insurance 
Agencies/Brokerage/Asset 
Assessment Institutions will be local 
insurance bureaus.  CIRC will be 
responsible to approve regional 
insurance company mergers and 
conversions.  Insurance Agencies 
are allowed to use their reserve if it 
exceeds 5% of their registered 
capital.  A party wishing to change a 
shareholder who owns more than 
5% of the equity interest must 
comply with the aforementioned 
three administrative rules as well. 

MODIFIED RULES FOR 
PREPARING ACTUARIAL 
REPORTS 

CIRC issued the Revised Rules of 
Preparing Actuarial Reports 
("Rules") on 20 November 2009.  
The Rules are applicable to life 
insurance companies and health 
insurance companies only.  It's not 
applicable to property insurance 
companies.  According to the Rules, 
insurance companies must submit 
actuarial reports of the last fiscal 
year before 30 April. 

 

CIRC REQUIRES LOCAL 
INSURANCE BUREAUS TO 
STRENGTHEN SUPERVISION ON 
SOLVENCY ABILITY 

The Circular on Local Insurance 
Bureaus Carry out the Obligation of 
Supervision on Solvency Ability 
(released 23 November 2009) 
imposes six obligations on local 
insurance bureaus based on 
recently released solvency 
supervision rules.  CIRC will notify 
local bureaus of the quarter 
solvency ability of insurance 
companies within thirty days at the 
end of each quarter.  Thereafter, the 
local bureaus will supervise the 
activities of insurance companies 
that do not meet the mandatory 
insolvency ability ratios, particularly 
those with any abnormal changes of 
cash flow, insurance premium, or 
compensation. 

FURTHER EXPLANATION ON 
THE DISCLOSURE RULES FOR 
INNOVATIVE LIFE INSURANCE 
PRODUCTS 

CIRC released the Circular on the 
Explanation of the Measures on 
Managing Disclosure for Innovative 
Life Insurance Products 
("Explanation") on 12 November 
2009.   The Explanation indicates 
that the insurance policy of 
innovative insurance products must 
contain insured confirmation 
columns, in which the insured writes 
down and signs after the sentence 
of his awareness of the product 
feature and interest uncertainty of 
the concerned products.  CIRC 
explains that the purpose of such 
measure is to remind the insured of 
the risk of innovative products.  The 
interest uncertainty here only refers 
to unguaranteed interest portions of 
unit-linked insurance, universal 
insurance and dividend insurance. 
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MEASURES FOR COMMERCIAL 
BANKS' INVESTMENT ON 
INSURANCE COMPANY SHARES 

CBRC issued the Administrative 
Measures for Tentative Schemes for 
Commercial Banks' Investment on 
Shares of Insurance Companies on 
5 November 2009 ("Bank 
Investment Measures").  The Bank 
Investment Measures impose 
specific standards on commercial 
banks' investment such as 
qualifications, application 
procedures, risk management and 
operation restrictions.  The Bank 
Investment Measures emphasizes 
that the board of directors of 
commercial banks must set up a 
firewall system to ensure the 
effective isolation of banks and 
insurance companies in terms of 
business locations, operation 
strategies, personnel, finance and 
information system.  Insurance 
policies and publication materials 
must not contain the name and logo 
of investor banks.  The promotion of 
insurance products of invested 
insurance companies is restricted to 
being carried out in the business 
area of investor banks.�  
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Russia - Regulatory and Legislative Developments 
 

COMPULSORY ROAD 
INSURANCE REFORMATION 

The recent departures from the 
market and a number of insurance 
companies failing to meet their 
obligations under compulsory road 
insurance policies applied great 
pressure on the compensation funds 
managed by the Russian 
Association of Motor Insurers (the 
"Association").  

A balanced cash flow forecast 
predicted a run out of the 
compensation fund in approximately 
six months. This situation put into 
danger sustainability of the 
compulsory road insurance market 
under the Federal Law on the 
compulsory third party liability 
insurance of the owners of the motor 
vehicles (the "Compulsory Road 
Insurance Act"). 

To ensure sound functioning of the 
market, Russian Parliament rapidly 
passed a set of laws widening 
powers of the Association to use the 
guarantee funds, establishing 
regulations concerning the 
insurance reserves and calculation 
of compensations. 

FORMING THE INSURANCE 
RESERVES 

The Federal Law No 30-FZ of 28 
February 2009 which came into 
force on 1 January 2010 changed 
the regulations on the formation of 
the insurance reserves by insurers 
involved in the compulsory road 
insurance market.  

The stabilisation reserve which 
previously was unlimited is now 
limited by 10% of the insurance 
reserve of occurred but not claimed 
losses as of a reporting period.  

There is also the transition period 
from 1 January 2010 to 31 
December 2012 which allows the 
insurers to reduce gradually the 
amount of accumulated reserves.  

 

USING COMPENSATION FUNDS 

Under the Compulsory Road 
Insurance Act the Association runs 
the following independent 
compensation funds:  

(i) the reserve of guarantees, 
intended for clients of insolvent 
insurers or insurers whose 
licenses have been revoked; 
and 

(ii) the reserve of current 
compensations, intended for 
those suffered personal injuries 
caused by uninsured or 
unknown motor vehicle owners. 

The system was initially designed to 
prevent the use of fund 
interchangeably. However, the great 
pressure on the reserve of 
guarantees caused by market 
failures forced to re-assess this 
approach.  

The Federal Law No344-FZ of 27 
December 2010 enables the 
Association to use both funds 
interchangeably. This temporary 
measure will be in force until 31 
December 2011.  

SETTING THE RULES AND 
PREMIUMS 

The Federal Law No 362-FZ of 27 
December 2009 sets out the 
structure of expenses of an insurer 
on the compulsory road insurance 
market, including a share which may 
be spent on its insurance agents 
selling the policies.  

Before the law came into force the 
share of insurance premium payable 
to the agents was not limited. This 
led to significant abuse by unfair 
insurance companies resulting in 
additional pressure on the reserve 
fund run by the Association. The 
agent fee level may now be limited 
by the Association upon 
consultations with the Russian 
insurance regulation authority. 

CALCULATING A 
COMPENSATION 

The Federal Law No3-FZ of 1 
February 2010 sets out new rules of 
compensation under the  

the Compulsory Road Insurance 
Act. The amount of compensation of 
expenses on the materials and 
spare parts is now subject to 
depreciation of the details to be 
changed.  

The Russian Government is 
delegated with the authority to set 
out the regulations on this matter. 
However, the depreciation level 
must not exceed 80 percent.�  
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Insurance and Reinsurance Planner 
 

Everyone in the insurance and 
reinsurance market will know that the 
number of insurance and reinsurance 
related events is huge and that it is 
difficult to keep track of training and 
information gathering opportunities.  
The aim of the Insurance and 
Reinsurance Planner is to provide a 
one-stop source of information on 
forthcoming major international 
insurance and reinsurance conferences, 
seminars and symposia around the 
world.   

The Planner is a valuable notice board 
for the international insurance and 
reinsurance community, providing 
information on what is taking place, 
when and where.   

It is available online (entirely free of 
charge) at 
www.reinsuranceevents.com  where it 
is possible to search for events and 
courses by date, country or organisation 
and drop those you are interested in 
attending into your electronic diary.  
You can also use the online form to 
submit events which can be viewed 
online.  
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